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I.� INTRODUCTION

Internal Revenue Code section 6451 provides for an election 
to treat a revocable trust as part of a decedent’s probate estate for 
income tax purposes.2  This procedures sounds uncomplicated; 
however, the fact that this election (the “645 election”) results in 
the application of a different set of income tax rules to a revocable 
trust can have a significant impact upon income tax liabilities 
generated during the trust administration.  This article will discuss 
the implications of making the 645 election, as well as related 
procedural considerations.

As discussed in detail below, there are a number of distinctions 
between the income tax treatment of probate estates and trusts.  A 
full analysis of every distinction between the income taxation of 
probate estates and trusts is beyond the scope of this article.  Instead, 
this discussion is designed to highlight some of the most important 
implications of causing a trust to be subject to the income tax rules 
applicable to probate estates by virtue of the 645 election.3

II.� HISTORy�AND�OVERVIEW

A.� The�History�of�Section�645

Historically, trusts were sometimes used as income tax 
avoidance devices.4  Congress reacted by enacting legislation 
designed to minimize the income tax advantage to be gained by 
creating trusts.5  However, probate estates remained subject to 
somewhat less stringent rules.6  The rationale for this distinction 
was likely twofold.  First, a probate estate comes into existence due 
to a person’s death, rather than the discretionary creation of a trust.  
Consequently, the creation of the taxpaying entity is not motivated 
by tax avoidance purposes.  Second, a probate estate is a transitory 
entity that is ultimately designed to pass assets to beneficiaries, 
rather than to retain assets on an ongoing basis as a trust might 
be used.  This is confirmed by the fact that a probate estate that 
remains open longer than the time necessary to transfer assets to 
beneficiaries is disregarded for income tax purposes.7

The increasing popularity of revocable trusts as probate 
avoidance devices created a disconnect between the income taxation 
of trusts and probate estates.  Much like a probate estate, a revocable 
trust may serve as a transitory entity that after the settlor’s death 
exists for the purpose of transferring assets to another person or 
trust, rather than retaining assets for a prolonged period of time.8  
However, even though a post-death trust administration and a 
probate administration serve essentially the same purposes, they are 
often subject to different income tax rules.  

This disparity between the taxation of probate estates and 
revocable trusts did not further the tax policy of curbing the use of 
trusts as income tax avoidance devices, and often led to inequitable 
results.9  In recognition of this fact, Congress enacted Internal 
Revenue Code section 646 in 1997,10 and the IRS issued guidance 
regarding its operation in 1998.11  This statute was recodified as 
Internal Revenue Code section 645 in 1998,12 and final regulations 
were issued in 2002.13  

The substance of section 645 is that the trustee of a trust that was 
revocable by the decedent on the date of his or her death may elect 
to treat the trust as part of the decedent’s probate estate for income 
tax purposes, provided that certain conditions are met.  In order to 
limit the use of the 645 election to trusts that serve as alternatives to 
probate, the duration of the election is generally limited to two years 
from the date of death, with an exception for trusts with unresolved 
estate tax liabilities.14  By contrast, the duration of a probate estate 
for income tax purposes is limited to a reasonable period under 
the facts and circumstances of the particular case.15  Despite this 
limitation, the 645 election is often a useful tool for trusts.

B.� Overview�of�Section�645

Section 645 provides for an election to treat a trust as part of 
the decedent’s probate estate for income tax purposes, if certain 
conditions are satisfied.  If those requirements are met, the trust: 

shall be treated and taxed as part of such estate (and 
not as a separate trust) for all taxable years of the 
estate ending after the date of the decedent’s death 
and before the applicable date. 16

1. Qualified Revocable Trust

First, the trust must be a “qualified revocable trust” (QRT), 
which requires that the trust have been revocable by the decedent 
on the date of his or her death.  

The term “qualified revocable trust” means any 
trust (or portion thereof) which was treated under 
section 676 as owned by the decedent . . . by reason 
of a power in the grantor (determined without 
regard to section 672(e)).17

Not every revocable trust under section 676 is a QRT; the power 
of revocation must be held by the decedent.  Treasury Regulation 
section 1.645-1(b)(1) provides:

 . . . A trust that was treated as owned by the 
decedent under section 676 by reason of a power 
that was exercisable by the decedent only with the 
approval or consent of a nonadverse party or with 
the approval or consent of the decedent’s spouse is 
a QRT. A trust that was treated as owned by the 
decedent under section 676 solely by reason of a 
power held by a nonadverse party or by reason of a 
power held by the decedent’s spouse is not a QRT.
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However, a garden variety revocable trust will qualify for the 
645 election following the settlor’s death.18

2. Election

Second, both the executor of the decedent’s probate estate (if 
there is a probate estate) and the trustee of the QRT must make the 
645 election.19  The election must be made by the due date (including 
extensions) for filing the income tax return for the first taxable year 
of the decedent’s probate estate.20  Once it is made, the 645 election 
is irrevocable.21

3. Applicable Date

The revocable trust will only be taxed as part of the probate 
estate for a limited time – until the “applicable date.”22  The 
applicable date is two years after the date of the decedent’s death, if 
no estate tax return is required to be filed, or six months after final 
determination of the decedent’s estate tax liability.23

This time limitation appears to address the concern that a trust 
should only be eligible to take advantage of the 645 election during 
the period that would be necessary to complete a post-mortem 
probate administration.  “Section 645 (enacted by P.L. 105-34, 
[section] 1305(a) and originally designated as [section] 646), which 
allows an executor of the estate of a decedent dying after August 
5, 1997 to elect to treat the decedent’s revocable trust as part of the 
estate for federal income tax purposes, may give an indication of the 
time Congress considers reasonable to complete the administration 
of an estate.” 24

The mechanics and duration of the 645 election are discussed 
in more detail in Section V. below.

III.�IMPLICATIONS�OF�THE�645�ELECTION

Making the 645 election causes the trust to be taxed as a 
probate estate rather than a trust during the period of the election.  
This has a number of effects, some or all of which may be relevant 
is a particular case.

A.� Election�to�Use�Fiscal�year�End

Trusts generally are required to use a calendar year for income 
tax purposes.25  However, an estate is not subject to this limitation, 
and the personal representative of a probate estate may choose a 
fiscal year, rather than a calendar year, for income tax purposes.26  
This means that the trustee of a trust making a 645 election also 
may select a fiscal year for income tax purposes.  When an executor 
has been appointed, a single tax return will be filed by the executor 
using the probate estate’s taxable year, which may be a fiscal year.27  
When no executor has been appointed, “[t]he trustee may also adopt 
a taxable year other than a calendar year.”28  

The end of the fiscal year must be the last day of a month that is 
not more than twelve months after the date of death.29  For example, 
if a decedent died on October 15, 2010, the latest possible fiscal year 

end would be September 30, 2011.30  However, it is possible to elect a 
fiscal year end that is the last day of any earlier month.  For example, 
the estate of a decedent dying on October 15, 2010 could select a 
fiscal year end that is as early as October 31, 2010, resulting in a first 
fiscal year that is just over two weeks in duration.  As a practical 
matter, the fiscal year end is usually sometime between the earliest 
and latest possible dates.  A number of factors should be considered 
in selecting the date of a fiscal year end.

The anticipated timing of income and deductions may militate 
in favor of selecting a fiscal year end.  More specifically, the 
selection of a fiscal year end may permit the matching of income 
and deductions during a single tax year.  For example, suppose that 
a trust has a $10,000 deduction generated in December 2010 and 
$10,000 of income produced in January 2011.  A calendar year end 
would mean that the deduction and the income occurred in separate 
tax years, which may mean that the deduction would go unused.  By 
contrast, a fiscal year that includes both December 2010 and January 
2011 would mean that both the deduction and the income would be 
included in a single tax year.

The personal representative is not required to select a fiscal 
year end in advance, but rather may wait until after the end of the 
desired fiscal year to make the decision.  The details are discussed in 
Section V.A. below.  This flexibility may permit the use of hindsight 
to select a fiscal year end that results in the best matching of income 
and deductions.  In addition, this means that a fiscal year may be 
used to avoid the imposition of penalties and interest when the 
deadline for filing the first tax return on a calendar year basis has 
already passed.31

A fiscal year also may be useful to defer the payment of income 
taxes.  For example, suppose that a trust receives income after the 
settlor dies on July 15, 2010.  If the trust uses a calendar year end, 
a distribution carrying out distributable net income during 2010 
will be reported on the beneficiary’s 2010 income tax return.32  The 
beneficiary must pay any income tax on the distribution when his 
or her return is filed on April 15, 2011.  By contrast, if a trust using 
a fiscal year end distributes income during a fiscal year ending in 
2011, the beneficiary would report that distribution on his or her 
2011 income tax return, and any resulting income tax liability would 
be due on April 15, 2012.33  This would be true even if the actual 
distribution occurred during the 2010 calendar year.  However, a 
taxpayer required to make estimated tax payments under IRC 
section 6654(d) may not achieve as much of a deferral.  

Apart from the potential deferral of income taxes, the use of 
a fiscal year to shift income into a beneficiary’s later tax year may 
also offer the opportunity for the beneficiary to receive income 
during a year in which he or she is in a lower income tax bracket.

Even when these concerns are not present, a fiscal year may 
make sense.  If an administration is expected to be completed within 
one year of the date of death, a fiscal year may be used to reduce 
the number of income tax returns that must be filed.  For example, 
suppose that a decedent died on July 1, 2010, and it is anticipated 
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that the administration will be completed by June 30, 2011.  The 
use of a calendar income tax year would require two income tax 
returns to be filed for the trust.  One trust tax return would be filed 
for the period from July 1, 2010 to December 31, 2010, and a second 
return would be filed for the period from January 1, 2011 to June 
30, 2011.34  By contrast, a fiscal year ending on June 30, 2011 would 
only require that a single income tax return be filed, for the period 
from July 1, 2010 to June 30, 2011.

That is not to say that a fiscal year will always be helpful.  When 
an administration is expected to last beyond the 645 election period, 
the 645 election may be disadvantageous because a partial year 
return may be required for the period following its termination, as 
discussed in Section V.C. below.  Moreover, if the probate estate and 
the trust generate income in different calendar years, it is possible 
that reporting all income on a single return would result in a slightly 
higher income tax liability.35  Any economy to be gained by filing a 
single return may therefore be lost.

B.� Complex�Trust�Treatment

A probate estate is subject to the same rules as a complex 
trust for purposes of determining distributable net income.36  As 
a result, a trust coming under the income tax rules applicable to 
probate estates also will be considered a complex trust.  This may 
be of no consequence because most administrative trusts would 
be considered complex trusts in the absence of a trust provision 
providing otherwise.  However, even when the trust instrument 
provides that the administrative trust will be a simple trust, the 645 
election will cause it to be treated as a complex trust because it will 
be combined with the probate estate for income tax purposes.37  This 
means that the personal representative must be mindful of the rules 
relating to complex trusts following the 645 election.

Those rules include the tier rules for allocating income among 
beneficiaries38 and the election to have income distributed within 
sixty-five days of the end of the year treated as having been 
distributed during the tax year.39  Attention also should be paid to 
the separate share rules discussed in Section III.F. below.

C.� Real�Estate�Passive�Activity�Rules

The 645 election may offer an advantage when a trust holds 
real estate that is subject to the passive activity rules, as probate 
estates receive more favorable treatment in this context.40  Losses 
from passive activities generally cannot be used to offset income 
from non-passive sources such as interest, dividends and wages.41  
However, a limited exception exists for estates with losses arising 
from real estate rental activities when the decedent actively 
participated in the activity prior to death.42  For purposes of this 
exception, active participation is defined as making management 
decisions, such as approving new tenants, deciding on rental terms 
or approving expenditures.43  If the exception applies, the estate may 
recognize up to $25,000 of the losses, and the deduction equivalent 
of tax credits that are attributable to rental real estate, against income 

from non-passive sources during the tax years ending less than two 
years after the taxpayer’s death.44

By making the 645 election, a qualified revocable trust would 
be eligible for this probate exception to the passive activity rules.  

D.� Extending�Period�Trust�is�Allowed�to�Hold�S�
Corporation�Stock

A qualifying revocable trust may hold S corporation stock for 
two years after the date of the settlor’s death without terminating 
the S election.45  After the initial two year period, the S corporation 
stock must be transferred to a qualified subchapter S trust, an 
electing small business trust or another qualified shareholder in 
order to maintain the S election.  Estates are not subject to this two 
year limitation.46  The 645 election may extend the period that a trust 
may hold S corporation stock.

However this benefit is only available if the decedent’s estate 
is required to file an estate tax return.  If a trust is part of a taxable 
estate that is not required to file an estate tax return, the 645 election 
is only effective for two years from the date of death.47  In other 
words, the 645 election would terminate at the same time the two 
year period for a trust to hold S corporation stock would have expired 
in any event, and no advantage has been gained.  By contrast, when 
a trust is part of a taxable estate that is required to file an estate tax 
return, the 645 election remains effective until the later of two years 
after the date of death or six months after the final determination of 
estate tax liability.48  For example, if the IRS does not issue a closing 
letter until two years after the date of death, the 645 election would 
remain active until two years and six months after the date of death.49  
As a result, the trust could continue to hold the S corporation stock 
until that time without terminating the S election.

E.� Related�Party�Rules�and�Satisfaction�of�Pecuniary�
Amounts�in�Kind

The 645 election also may offer advantages when assets that 
have changed in value are used to satisfy a pecuniary bequest in 
kind.  In order to explain the issue, some background is necessary.  
The distribution of appreciated assets in kind to satisfy a pecuniary 
bequest will trigger a taxable gain, referred to as “Kenan gain” 
because of the case that established this doctrine.50  In other words, 
the transaction will essentially be treated as though the personal 
representative had sold the appreciated asset, recognized gain on 
the sale, and then distributed the proceeds to the beneficiary.51  
For example, suppose that a beneficiary is entitled to a $100,000 
pecuniary bequest in a testamentary instrument.  The personal 
representative distributes stock with a basis of $80,000 and fair 
market value of $100,000 to the beneficiary.  This transaction will 
result in the trust having a taxable gain of $20,000, i.e. $100,000 
minus $80,000.  This concept also applies when appreciated assets 
are used to fund subtrusts under a pecuniary marital deduction 
formula with date of distribution funding.52
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The in kind distribution of assets that have depreciated in 
value to satisfy a pecuniary bequest presents a more difficult issue.  
Strictly speaking, the term “Kenan loss” is not accurate because 
the Kenan case did not address the issue of losses; however, the 
concept is the inverse of the Kenan case.53  For example, suppose 
that a trustee distributes assets with a basis of $120,000 and a fair 
market value of $100,000 to satisfy a $100,000 pecuniary bequest 
under a marital deduction formula.  The issue is whether the trustee 
will be treated as though he or she sold the assets and distributed the 
proceeds to satisfy the pecuniary bequest, recognizing a loss as a 
result.  While it is clear that a gain will be recognized if appreciated 
assets are used to satisfy the pecuniary bequest, the treatment of 
losses is not as straightforward.

In order to prevent related parties from colluding to create 
losses, federal tax law includes loss recognition rules for transactions 
between certain related parties.  In particular, Internal Revenue 
Code section 267(a)(1) provides, in relevant part, that “[n]o deduction 
shall be allowed in respect of any loss from the sale or exchange of 
property, directly or indirectly, between persons specified in any of 
the paragraphs of subsection (b).”  Subsection (b) of this statute goes 
on to provide a list of related parties coming under the aegis of this 
prohibition.  As relevant in this context, subsection (b)(6) precludes 
recognition of losses in transactions between “[a] fiduciary of a 
trust and a beneficiary of such trust.”  In other words, while Kenan 
gain may be recognized when a trustee of a trust uses appreciated 
property to satisfy a pecuniary bequest, the general rule is that the 
trustee may not recognize losses when depreciated property is used 
for that purpose.54  This means that losses may not be used to offset 
gains if a combination of appreciated and depreciated assets are used 
by a trustee to satisfy a pecuniary bequest.

However, there is a specific exception permitting the 
recognition of losses by probate estates, but not trusts, in this 
context.  An executor of an estate and a beneficiary of that estate 
are related parties prohibited from recognizing losses, “[e]xcept 
in the case of a sale or exchange in satisfaction of a pecuniary 
bequest . . . .”55  The 645 election causes the trust to be subject 
to the income tax rules applicable to probate estates during the 
effective period of the election.  As a result, the trustee of a QRT 
also may recognize losses, as well as gains, when making in kind 
distributions of assets to satisfy pecuniary bequests during the 645 
election period.  The use of the 645 election to bring the trust under 
the income tax provisions applicable to probate estates therefore 
offers a distinct advantage in this context.

F.� Separate�Share�Rule

The 645 election results in a particular application of the 
separate share rule when the trust and probate estate both generate 
income.  As background, the separate share rule provides that 
distributable net income is only carried out to a beneficiary to the 
extent attributable to his or her separate share in a trust or probate 
estate.56  For example, suppose that a trust with two equal residuary 
beneficiaries has $10,000 of distributable net income.  The separate 
share rule means that one half of the distributable net income, or 

$5,000, is attributable to the share of each of the two beneficiaries.  
If $10,000 is distributed to one beneficiary and nothing is distributed 
to the other, only $5,000 of distributable net income (the amount 
attributable to the share of that beneficiary) will be carried out and 
taxed at the beneficiary level.  The remaining $5,000 attributable to 
the share of the other beneficiary which was not distributed will be 
taxed at the trust level.57

Even after a 645 election, the trust and the probate estate 
are generally viewed in isolation for purposes of determining 
distributable net income under the separate share rule.  Treasury 
Regulation section 1.663(c)-4(a) provides that “ . . . a qualified 
revocable trust for which an election is made under section 645 is 
always a separate share of the estate and may itself contain two or 
more separate shares.”  In other words, the separate share of each 
beneficiary in the probate estate is viewed separately from the share 
of each beneficiary under the trust.58  That is true even though the 
income generated by the probate estate and the trust are both being 
reported on a single income tax return following the 645 election.59  
Moreover, that is the case even when the entire probate estate will 
ultimately pass to the trust.

If there is a pour over will, the beneficiary of the separate share 
from the probate estate will be the trust, but these shares are not 
combined for purposes of determining distributable net income. 
Instead, income from the probate estate must be actually distributed 
to the trust in order to carry out distributable net income from the 
separate share of the probate estate.60  For example, if the probate 
estate has $10,000 of distributable net income during the tax year, 
it must actually make a distribution of $10,000 to the trust in order 
to prevent the income from being taxed at the probate estate level.  
This will have the effect of producing a deduction of $10,000 for the 
probate estate and adding $10,000 to the distributable net income 
of the trust.  The trust will then need to make a distribution of this 
$10,000, in addition to the distributable net income generated by 
the trust itself, in order to prevent the taxation of the income at the 
trust level.  The distributable net income of the probate estate will 
not be taxed to the beneficiaries of the trust if the estate fails to 
make any distribution to the trust, even if the trust distributes an 
amount equal to the combined income reported on the income tax 
return.61  Again, the separate shares of the probate estate and trust 
are viewed in isolation for purposes of determining distributions of 
distributable net income.

IV.� CONSIDERATIONS�WHEN�A�CALIFORNIA�
RESIDENT�HAD�A�NON-CALIFORNIA�TRUST

California law requires that the 645 election be applied for 
California state income tax purposes once it has been made for 
federal income tax purposes.62  The decision to make the 645 
election therefore requires careful attention when the decedent was 
a California resident, but had a revocable trust outside of California.  

For example, suppose that a decedent who was a resident of 
California at the time of his or her death was the settlor of a South 
Dakota revocable trust with a corporate fiduciary in that state acting 



9Volume 16, Issue 4• Winter 2010

C a l i f o r n i a  T r u s T s  a n d  E s T a T E s  Q u a r T E r l y

as trustee, and the beneficiaries are not California residents.63  A 
trust will only be subject to income taxes in California to the extent 
that the trustee or a beneficiary is a California resident, or if the 
income was produced in California.64  In other words, all of the non-
California situs income produced by the South Dakota trust in this 
example would escape California income taxes.  Indeed, that trust 
income may not be subject to any state income tax because South 
Dakota does not have a state income tax.

By contrast, all income generated in a probate estate with 
a decedent who was a resident of California will be subject to 
California income taxes, regardless of the residence of the personal 
representative or the beneficiaries.65  This means that when 
income generated by a non-California trust is taxed as part of the 
California probate estate for income tax purposes, it will be subject 
to California income tax, whereas it would have escaped California 
income taxes completely (assuming the income was not otherwise 
derived from California sources), and may have escaped state 
income taxes entirely if the trust had a situs in a state with no state 
income taxes, had the 645 election not been made.

While this is a fairly narrow set of circumstances, it may have 
a significant impact on the income tax liability of a trust when it 
does apply.  Depending upon other factors, it may still make sense 
to consider making the 645 election; however, the impact of state 
income taxes should not be overlooked.

V.� THE�MECHANICS�AND�DURATION�OF�THE�645�
ELECTION

A.� How�to�Make�the�Election

1. If an Executor Has Been Appointed

When an executor has been appointed, the 645 election must 
be made by the executor and the trustee of each trust subject to the 
election on Form 8855 no later than the due date of the first income 
tax return for the probate estate.66  Once made, the 645 election is 
irrevocable.67  

The division of responsibilities between the executor and the 
trustee following the 645 election is established by regulation.68  As 
a practical matter, the executor and the trustee will often be the same 
person; however, it is necessary to be cognizant of these rules when 
that is not the case.

With the exception of actually filing the income tax return, 
the trustee and executor retain many of the responsibilities they 
would have had in the absence of the 645 election.  The trustee 
is responsible for providing the executor with the information 
attributable to the income of the trust that is necessary to prepare the 
combined income tax return.69  It is the responsibility of the executor 
to prepare and file the return.70  By making the 645 election, the 
executor and trustee each agree to allocate the income tax liabilities 
attributable to the probate estate and the trust, respectively.71  The 
executor is responsible for paying the income taxes attributable to 
the income of the probate estate, and the trustee is responsible for 

paying the income tax liability attributable to the trust.72  In other 
words, the fact that the trust is taxed as part of the probate estate 
does not absolve the trustee of all of his or her obligations following 
the 645 election.  The trustee will still be responsible for gathering 
information and arranging for payment of the trust’s income tax 
liabilities.

2. If No Executor Has Been Appointed

The 645 election is available even in the absence of a formal 
probate administration.  A 645 election may be made by a trustee 
acting alone if the trustee represents that, to his or her knowledge 
and belief, there is no executor and one will not be appointed.73  
Following the election, the trust will be subject to the income 
tax rules applicable to probate estates, even though no probate 
administration has been opened.74  Among other things, this means 
that the trustee may elect to use a fiscal year end for income tax 
purposes.75  Just as is the case when an executor has been appointed, 
the deadline to make the election is the date of that the first income 
tax return would be due for the QRT (taxable as a probate estate), 
including extensions.76  In other words, the trustee may wait until the 
probate estate’s income tax return would be due using a fiscal year 
end.  This is true regardless of whether there is sufficient income 
to require the filing of an income tax return.77  Not surprisingly, the 
trustee will then be responsible for filing the income tax return on 
behalf of the trust and paying the income tax following the election.78

In most cases, only one trust will be eligible for the 645 
election.79  However, it is possible for more than one trust to make 
the 645 election.80  In that circumstance, if no executor has been 
appointed, one trustee must essentially accept the responsibilities 
incumbent upon an executor joining the election with a trust.81  
For example, one trustee must accept responsibility for filing the 
income tax return.82  In addition, each trustee of a trust joining the 
645 election must agree to apportion the tax liabilities between the 
several trusts and provide information necessary to prepare the 
income tax return.83

3. If An Executor Is Appointed After The Trustee  
 Has Made The 645 IRS Election

As discussed above, a trustee may make the 645 election when it 
is expected that no executor will be appointed.  If an executor is later 
appointed, the executor has 90 days from his or her appointment to 
agree to the election and to notify the IRS by filing a revised election 
form, or the election will terminate as of the date the executor was 
appointed.84  There is no exception if the trustee and the executor 
are the same person.  As a result, the election must be joined by the 
executor acting in that capacity.  The executor is then required to file 
an amended income tax return to reflect the income attributable to 
both the probate estate and the trust.85  

If the election is terminated due to the refusal of the executor 
to agree to it or the failure to meet the ninety day deadline, the 
executor must then file income tax returns following the death of 
the decedent.86  In that event, the trustee is not required to amend 
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the income tax return for the trust but must obtain a new taxpayer 
identification number for the trust.87

B.� The�Duration�of�the�645�Election

Under most circumstances, the duration of the 645 election will 
depend upon whether the decedent’s estate was required to file an 
estate tax return.  If no estate tax return is required to be filed, the 
645 election terminates the day before the second anniversary of 
the decedent’s death, unless all assets of the trust and estate have 
been distributed sooner.88  When an estate tax return is required to 
be filed, the 645 election terminates the later of two years from the 
date of death or six months after the final determination of the estate 
tax liability.89  Treasury Regulation section 1.645-1(f)(2) provides 
detailed rules regarding the date of final determination of estate 
tax liability for purposes of section 645.  These rules appear to be 
consistent with the policy of limiting the 645 election to the period 
necessary to complete the administration of the decedent’s estate 
and distribute its assets, because an administration normally cannot 
be brought to a conclusion unless the estate tax liability has been 
satisfied.90

C.� Following�the�Termination�of�the�645�Election

At the end of the election period, the assets of the trust subject 
to the 645 election are deemed to have been distributed to a new 
trust that is not subject to the 645 election.91  This has the effect of 
providing the combined probate estate and trust with a full deduction 
for the distributable net income attributable to the separate share of 
the old trust, followed by the payment of income to the new trust.92

Upon termination of the section 645 election, the “new” trust 
will be taxed on a calendar year basis because it will then be subject 
to the income tax rules applicable to trusts.93  As a result, the trust 
will be required to file an income tax return for the period from the 
end of the fiscal year end to the end of the calendar year following 
the termination when a fiscal year end was selected.  If an executor 
has been appointed, the probate estate will continue to file income 
tax returns using the fiscal year end applicable during the 645 
election period.94

VI.�CONCLUSION

Revocable trusts are commonly used for probate avoidance 
purposes in California.  By using the 645 election to cause a trust 
to be subject to the income tax rules applicable to probate estates, 
it is possible to obtain the advantages of probate avoidance without 
suffering many of the negative income tax consequences associated 
with trusts.  While that is a fair result, the specific effects of this 
tax treatment must be weighed in each case, and it is necessary to 
be mindful of the practical and procedural aspects of the election in 
order to obtain its benefits and use it most effectively.
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